N igeria's indigenous people, found in the Niger Delta area, have for many years experienced developmental challenges associated with oil exploration. The region has been perennially engulfed in various forms of agitation pertaining to self-government and resource control. Over the years, attempts to solve these problems have been merely palliative, basically due to local stakeholders' perception that they are excluded from decision making about the issues that affect their existence. For many years, the Nigerian government has grappled unsuccessfully with the challenge of fostering broad-based participation and stakeholder engagement in the Niger Delta. This article contends that the problems which have arisen can be addressed through the ratification of the International Labour Organization (ILO) Convention 169 by the Nigerian government. Owing to a recent constitutional alteration in Nigeria, the ILO Convention 169 will not require domestication, arguably, making it a ready and viable toolkit for the progressive realization of participatory rights in the Niger Delta.
INTRODUCTION
T he International Labour Organization (ILO) Convention 169 on indigenous and tribal peoples was adopted in 1989 as an international treaty by the International Labour Conference of the International Labour Organization. 1 The Convention aims at ensuring the protection of the rights of indigenous peoples by the governments of the nation states where they are found by including them in decision making that affect their existence. The Convention seeks to ensure that indigenous and tribal peoples are consulted and made to participate in defining their priorities for development while also recognizing their rights to land and natural resources which form the basis of their identity. Article 7(1) of the Convention succinctly puts it thus:
The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development. 2 This article seeks to explore how legal issues surrounding land disposition and resource control in the Niger Delta, which has, over the years, received many reactions from journalists, the public and learned authors yet without a concrete way forward, 3 can be resolved through Nigeria's ratification of the ILO Convention. The article is divided into six sections, the first being the introduction. The second section focuses on the Niger Delta people and how they qualify as indigenous people. The third section discusses the scope of land rights attributable to indigenous peoples under the Convention. The fourth section deals with the consultation and participation provisions of the Convention and how it will benefit the Niger Delta people. The fifth section is an analysis of the legal requirements for implementing the ILO Convention in Nigeria. The article concludes in section six. a. tribal peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations; b. peoples in independent countries who are regarded as indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the country belongs, at the time of conquest or colonization or the establishment of present state boundaries and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions. 5
NIGER DELTA PEOPLE AND HOW THEY QUALIFY AS INDIGENOUS PEOPLE
Moreover, and most importantly, in accordance with indigenous peoples' perspectives, both definitions emphasize self-identification as one of the main variables. It should be noted here that, despite common characteristics, no single accepted definition of indigenous peoples captures their diversity. Therefore, self-identification as indigenous or tribal is usually regarded as a fundamental criterion for determining indigenous or tribal groups, sometimes in combination with other variables such as language spoken and geographic location or concentration.
They are among the poorest of the poor, not only because of their economic marginalization but also because they are deprived of basic social, cultural and political rights and fundamental freedoms, including rights to their lands, territories and resources. Indigenous peoples inhabit lands rich in natural resources. Consequently, they are strongly affected by the operations of national and transnational companies. At the same time, indigenous peoples' exclusion from political decision-making processes -locally, nationally, regionally and globally -places them in a position of extreme disadvantage vis-à-vis imposed industrial activities that affect their individual and communal lives, territories and resources. This is particularly evident in the case of the extractive sector. Indigenous peoples constitute about one-third of the world's 900 million extremely poor rural people, 7 and face huge disparities in access to, and in quality of, education and health. In Guatemala, for example, 53.5 per cent of young indigenous people aged 15-19 years have not completed primary education, compared to 32.2 per cent of nonindigenous youth. 8 In Bolivia, the infant mortality rate among the indigenous populations is close to 75 of 1,000, compared to 50 of 1,000 for the non-indigenous population. 9 Innumerable studies, as well as indigenous peoples' testimonies, 10 have documented serious human rights violations resulting from the activities of corporations on indigenous peoples' lands, including loss of, or damage to: indigenous lands, indigenous subsistence economies, and the health, language and cultural resources of indigenous communities. 11 Research conducted by Prof. John Ruggie, the former UN Special Representative on Business and Human Rights, concluded that "the extractive sectoroil, gas, and mining -utterly dominates this sample of reported abuses." 12 Oil is one of the mineral resources found in land and it is one of the most powerful tools of trade in the world. The most powerful countries in the world, therefore, hold great control over this resource that is needed to run almost every sector right from the huge industries to simple generators in the home. Africa is one of the world's largest oil producers after the Middle East. 13 Nigeria is Africa's largest oil producer with about 2.5 million barrels being produced a day. This makes her the fifth highest world exporter of oil. 14 Nigeria's oil deposits are naturally endowed in the Niger Delta region, in the south-south geopolitical zone of the country. The extraction of oil which began in 1956 15 has turned the nation to the leading oil producing/ exporting country in Africa. The exploitation of oil from 1956 to the present moment is being undertaken as a joint venture between multinational oil companies 16 and the Federal Government of Nigeria. 17 The proceeds of oil extraction have become the main source of Nigeria's annual foreign exchange earnings. 18 With millions of barrels of oil harvested per day, and an over 90 per cent income to Nigeria, 19 territory are being used to develop the Federal Capital Territory and places outside their territory, to finance bureaucracies and personalized, individualized conspicuous consumption, and official and non-official corruption. 20 In relation to the Niger Delta people, environmental degradation has dealt a lethal blow on them. 21 Political marginalization, oppression and genocide have characterized them. They have equally suffered from a denial of their rights, including land rights. They have demanded for autonomy and self-identification. They suffer several disabilities. Mining rents and royalties for Ogoni oil are not being paid to Ogoni people. 22 In spite of the enormous wealth of the land the Ogoni people continue to live in pristine conditions in the absence of electricity, pipe-borne water, hospitals, housing and schools. 23 As at date, the communities and the people of Niger Delta are no better off than they were in 1958. To the people of the Niger Delta who have, over the years, clamoured for a space in the Nigerian sun, resources do not exclusively mean only oil and gas, as much of the clamour for corporate and governmental control tends to suggest. Resources mean primarily land for agriculture, waters for fishing, forests for collecting and air for living and the other physical and spiritual biota. Resource control is the term used to describe the desire and determination of the communities and people whose resources and or sources of survival have been taken away violently and undemocratically and therefore unjustly. It denotes the need to regain ownership, control, use and management of resources for the primary benefit of the communities and people on whose land the resources originate and for good governance and development of the entire country. 
THE SCOPE OF LAND RIGHTS ATTRIBUTABLE TO INDIGENOUS PEOPLES UNDER THE CONVENTION
Indigenous peoples cannot achieve the determination of the right to determine their priorities for development outside their rights to land and natural resources. The recognition of the spiritual and cultural values attached to land by indigenous peoples is germane to the ILO Convention 169. The land rights are hinged on traditional occupation and use, which they intend to pass to their future generations whether or not the State recognizes it. 27 Under the Convention, 28 the national governments are to ensure that mechanisms are in place to identify and protect ownership and possession rights of indigenous peoples, as well as how to resolve land disputes. 29 Mechanisms abound in the Convention to prevent the displacement of the people from their land except in exceptionally unavoidable situations, which must be with their free and informed consent. 30 In circumstances where their consent cannot be obtained, appropriate procedures laid down by national laws, regulation and public inquiries, which provide for effective representation of the people must be followed. 31 Once grounds for relocation cease to exist, the people have the right to return to their traditional lands, 32 the impossibility of which entitles them to be settled in lands of equal quality and legal status to that previously occupied by them. If they desire compensation in cash or kind as opposed to relocation, their request should be granted under appropriate guarantees. 33 As regards their right to natural resources on their land, Article 15 is clear. The Article states that their rights in this regard will be specially safeguarded and in situations where the State retains ownership of mineral or sub-surface resources like Nigeria, 34 government should put mechanisms in place to consult the people and ascertain whether and to what degree their interests would be prejudiced. They will also participate in the benefits and receive fair compensation. 35 In ensuring the compliance with the above provisions, the Committee of Experts on the Application of Conventions and Recommendations cannot however make recommendations on the suspension of activities pending consultation, not being armed with the powers of a court to grant injunctions or provisional measures. Therefore, to resolve disputes between the indigenous communities and the private sector actors who have licences to operate, the State should ensure that the correct application of the right to participation and consultation is well taken care of for implementing the Convention. This will create the platform for indigenous people to obtain redress in the law courts.
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THE CONSULTATION AND PARTICIPATION PROVISIONS OF THE CONVENTION AND HOW IT WILL BENEFIT THE NIGER DELTA PEOPLE
Any democratic government that makes room for inclusive development would fundamentally have consultation and participation as part of the principles in achieving its objectives, and Nigeria should not be an exception. Consultation is a very important element in ensuring equity and guaranteeing social peace through inclusion and dialogue. It is also very instrumental in the prevention and resolution of conflict generated by the increasing exploitation of natural resources under the territory traditionally occupied by indigenous population. 36 The Convention lays down a general obligation to consult with the indigenous people whenever any administrative or legislative measures affect them directly such as construction of roads, exploration or exploitation of sub-surface resources 37 and before relocation or land alienation. 38 The collective nature of the rights of indigenous peoples and the need to safeguard their cultures and livelihoods are reasons for the adoption by governments of special measures for their consultation and participation in decision making. 39 The consultation must be done through their representative institutions, in good faith, and in line with appropriate procedures with the objective of achieving agreement or consent to the proposed measures. 40 Consultation should also be done if special vocational training programmes are being organized and carried out for them; 41 and also when undertaking literacy and educational programmes and measures beneficial to them. 42 To effectively achieve the Convention's obligations as regards consultation, States must have institutional mechanisms for regular and broad consultation as well as specific mechanisms for specific communities. 43 Pro forma consultation or mere information will not meet the Convention's requirements. 44 The Committee views the obligation to consult as an issue that cannot be overemphasized because if the people are not carried along, the development programmes may not be successful because the projects do not reflect the aspirations and needs of the people. 45 Consultation should however be carried out with the representative institutions that were established as a result of the process carried out by the indigenous peoples themselves; 46 otherwise, the resulting consultations would not comply with the requirements of the Convention. 47 Where the provisions of the Convention are not adequately implemented as regards consultation, it will lead to exclusion, conflicts and confrontations. The Convention states that governments should: establish means by which these people can freely participate, to at least the same extent as other sectors of the population, at all levels of decision making in elective institutions and administrative and other bodies responsible for policies and programmes which concern them. 48
The concept of participation also features in Article 7(1), which stipulates that indigenous peoples shall "participate in the formulation, implementation and evaluation of plans and programmes for national and regional development which may affect them directly." Article 33 requires governments to establish agencies or other appropriate mechanisms to ensure "the planning, coordination, execution and evaluation, in cooperation with the peoples concerned, of the measures provided for in this Convention."
In the body of the Convention phrases like, obligation to "cooperate" with indigenous peoples; obligation not to take measures contrary to the "freely expressed wishes" 49 of indigenous peoples; and the obligation to seek "free and informed consent" 50 of indigenous people where "relocation … is considered necessary as an exceptional measure," 51 depict the concept of participation. Consultation and participation are linked together, in that indigenous population must influence externally initiated proposals and also participate actively in activities that shape their development by creating initiatives, thereby forming their own priorities and exercising control over their economic, social and cultural development. 52
Harnessing Indigenous Peoples' Rights Within the Nigerian Political Milieu
The political corruption, the deepening crisis of governance, and the escalating violence in and around "resource control" in the Niger Delta region should not be seen as secessionist, or as left insurgency. It is also not a provocation or prelude to massive civil war because one should not fail to see that these and other movements (some ethnic like the Ogoni political movement (MOSOP), some pan-ethnic like the Kaiama Declaration) had actively engaged in a debate about access to and control over resources within the federation, and by extension an engagement with the Nigerian Constitution and what it means to be a full citizen. The fact that massive poverty, disenfranchisement and a long dark history of military violence produced forms of politics that are neither civil nor democratic in the Niger Delta shouldn't be seen as being out of the expected. 53 Osaghie has summarized the situation in Niger Delta thus:
… the political conflict in the Niger Delta has pitched segments in the Niger Delta region, involving youth groups, women, elders, chiefs, and even governments of states in the region against the Nigerian state and its agents. This necessitated recurrent issues of debate leading to the need to unearth the root cause of conflict in order to properly understand it and appropriate solutions to be formulated and applied. 54 At this juncture, it can be said that the cause of conflict, which Osaghie says needs unearthing, is the fact that the Niger Delta people are only agitating as indigenous people would. The solution needed is expressly spelt out in the ILO Convention 169. The people want to be consulted and to participate in decisions and programmes that affect their lives. Examples can be drawn from Guatemala in 1996 and Nepal in 2007 to the effect that Convention 169 was ratified as an integral element of peace accords to end civil wars rooted in exclusion of certain sectors of the population. 55 Bearing in mind the fact that there exists agitation, confrontation, violence and exclusion, mistrust can be a key obstacle to achieving consultation carried out in good faith between the indigenous population of Niger Delta and the Nigerian government. Consultation may also not be carried out adequately due to the fact that this right is a new development. A way out of these has already been discovered by a Tripartite Committee of the Governing Body in the context of a particular country thus: … the climate of confrontation, violence and lack of mutual trust stopped the consultations from being consulted more productively. It is imperative in all consultations to establish a climate of mutual trust, but all the more so with respect to indigenous peoples, given their lack of trust in state institutions and their feeling of marginalization, both of which have their origins in extremely old and complex historic events, and both of which yet have to be 57 CEACR 2008, published overcome. 56 The solution is, therefore, for the government to create an atmosphere of mutual trust. Also, government should establish agencies or appropriate mechanisms with resources needed to carry out their functions and the effective participation of the indigenous people. The Convention did not strictly specify a particular model to be followed to ensure giving the people a real voice in the policies likely to affect them. 57 Each country is allowed to implement the Convention in a unique way fashioned to its specific social, cultural, geographical, economic and historical circumstances thereby allowing for flexibility. The base line is that ministries responsible for mining or finance should not make decisions as regards indigenous people without any coordination with the agency responsible for their rights.
LEGAL REQUIREMENTS FOR IMPLEMENTING THE ILO CONVENTION IN NIGERIA
Section 12 of the 1999 Constitution no longer binds all labour related international conventions, treaties and protocols ratified in Nigeria. The amendment in Section 254(c)(2) 58 has brought about a change in the constitutional provision of section 12, which makes it mandatory for any international treaty to be enacted by the National Assembly before being applicable in Nigeria. The requirement for domestication has been done away with by this constitutional amendment. The position of the law is that while ratification makes an international convention's provisions to be legally binding on the member states, domestication makes it possible for the citizens to enforce the provisions in court. The import of the above Section that has done away with the issue of domestication of labour treaties is that once the Conventions have been ratified, Nigerians can now enforce the provisions of all labour related international conventions, treaties and protocols in court without having to wait for the National Assembly to legislate on such issues. Also, the provisions of internal laws cannot be invoked as justification for failing to perform obligations under a treaty. 59 The provisions of the Constitution of the Federal Republic of Nigeria (Third Alteration) Act, 2010 stated above 60 is quite novel in the annals of legislative enactments in Nigeria. However, to ensure that the Convention is effectively applied after ratification, the Nigerian government needs to develop co-ordinated and systematic action to protect their rights and guarantee respect for their integrity. 61 Similarly, it is pertinent to ensure the existence of agencies or other appropriate mechanisms to administer the programmes and ensure the fulfilment of the functions they are to carry out for the benefit of the indigenous peoples. 62 Equally important is the need to plan, coordinate, execute and evaluate all programmes with the consultation and participation of the people. 63 Similarly, government must propose legislative and other measures to regulatory authorities concerned with business activities in the Niger Delta and supervise the manner the measures taken are applied in conjunction with the people concerned.
Ratification of the ILO Convention by the Nigerian government could provide normative foundation for a more harmonious and trustbased relationship between the government and stakeholders in the Niger Delta. Campaigns for ratification in themselves provide a platform for advancing indigenous peoples' issues -a process towards ratification can create consensus and shared commitment. Ratification also provides a commitment-based platform for establishing harmonious and cooperative relationships between indigenous peoples and the State. Furthermore, ratification opens the way for ILO supervision and technical assistance, ensuring systematic and long-term follow-up to the commitments undertaken.
Ratifying the ILO Convention could also stimulate foreign investment in the Niger Delta. Donors and development partners view the acceptance of legal obligations by a given State as an indicator of commitment and sustainability. Ratification therefore provides an opportunity for the Nigerian government to deepen investor confidence on its political will to effectively manage the perennial conflicts in the Niger Delta.
Lastly, ratification could provide local communities legal basis to demand transparency, accountability, and greater participation in resource management in the Niger Delta. Generally, states are required to fully implement their international commitments. Ratifying States can be held accountable for non-compliance at the international level. Similarly, ratified treaties are a source of international law that can be invoked in judicial proceedings at the national level. By ratifying the convention, environmental advocates, community leaders and stakeholders in the Niger Delta can better demand for the realization of participatory rights in the Niger Delta.
On the basis of the foregoing, it is pertinent for Nigeria to ratify the ILO Convention 169 so as to provide constitutional basis for the protection and fulfilment of participatory rights in the Niger Delta.
CONCLUSION
The ILO Convention is an international treaty that becomes binding upon ratification. Ratifying the Convention depicts the willingness of a State to ensure that the rights of her indigenous population are respected, while equally ensuring that socio-economic gaps are closed as exclusion and discrimination are reversed.
For national development to take place, it must be underpinned by a human rights-based approach to development that emphasizes universality, equality, participation and accountability. A culturally sensitive approach based on respect for and inclusion of indigenous people's world-views, perspectives and experiences, as well as their concepts of development must be adopted.
The foregoing discussions have brought to light the benefits derivable from the ILO Convention for indigenous populations, with a focus on the people of Niger Delta. The amendment of Section 254(c) (2) of the Nigerian Constitution now enables labour treaties to be directly enforceable without waiting for the national assembly to domesticate the Convention.
It is important for the Nigerian Government to, as a matter of utmost exigency, ratify the ILO Convention 169 and embrace all it has to offer for the development of the Niger Delta and the advancement of its people. Ratifying and implementing the provisions of the Convention could provide solutions to many of the entrenched challenges that have perennially stifled sustainable development in the Niger Delta.
